
The regular monthly meeting of the Shelter Island Zoning Board of Appeals was held on July 

25, 2018, at 7:30 p.m. prevailing time in the Shelter Island Town Hall, Shelter Island, New 

York. 

Board Members Present: Chairman Doug Matz, Lynne Colligan, William Johnston III, Phil 

DiOrio, Lisa Krekeler 

Board Members Excused: None 

Others Present: Robert DeStefano, Elizabeth Vail, Lori Beard Raymond, Amber Brach-

Williams, Matt Sherman, Patricia Moore, Mary Ward, Lisa Liquori, Chris Kelley, Jennie Adler, 

Ron Adler, Cathy Driscoll, Mike Ward, Alex Baranowich, Rob Fischette, Julie Ben-Susan, 

Susie Pribor, Richard Eriksen, Susan Lenderkine, Robert Fitzpatrick, Elliot Quimbcat, Anita 

Greenbaum-Brush, Jonathan Brush, Ian McDOnald, Stella Lagudis, James Eklund, Howard 

Johansen, Chris Tehan, Reed Karen, Raymond Renault, Andrea Caccese, Kathy Zarchin, 

Deborah Endemann, James Preston, Jon Otis, Diane Barnes Otis, Beth Swanstrom, John 

Roche, Linda Eklund, Barbara Waren, Wade Badger, Kathryn Cunningham 

  

Chairman Doug Matz opened the Hearing at 7:30 p.m. 

  

Minutes from Hearing on July 18, 2018 were approved. 

  

RESOLUTIONS: 

Whipple Extension 16-2016: Approved 5-0-0 

 

APPLICATIONS: 

These minutes contain materials which paraphrase and or summarize statements made 

during this hearing. Only text enclosed in quotation marks report a speaker's exact words. 

  

Stearns Point Properties 

Clerk Roberts began by reading the legal notice and correspondence from neighbors in favor 

of this application. 

Matthew Sherman presented the application. In an opening statement as the engineer of this 

project he asked the question “why are we here?” In C zone a single family dwelling, with an 

integral 2 bedroom bed and breakfast to be part of the single family dwelling is allowed. 7 

Stearns Point is a pre-existing non-conforming legal existing 4 bedroom bed and breakfast. 

The original building permit was for a detached accessory building, it was the same 

configuration as the one now presented for an attached addition: 2 bedrooms, a living area, 

2 bathrooms and a garage. The Health Dept. looks at a mixed use C zone property as a 

commercial application. From the Health Dept. standpoint then nothing changes other than 

changing out the sanitary system. When the Town was given the application, it was said that 

because the building contained a pre-existing non-conforming use, an addition would 

automatically be a part of that pre-existing nonconforming use. There are two separate and 

distinct uses of this property even though they share the same building. The application 

given the Town was for a building permit to expand the single family residence. The letter of 

denial doesn’t state that a variance is needed because everything is completely compliant 

with code. It states that it is up to the Board to decide if a special permit is required in order 

to do an addition to a legal single family residence. The first step is to determine if the Board 

feels this is an addition to an existing legal single family dwelling, which would then just 

require a building permit or if they feel that this is an addition to the single family dwelling 



and also an addition to the B&B, which would then require a special permit from the ZBA in 

order to expand a legal pre-existing nonconforming use. 

Ms. Vail, Esq., special counsel for the Town, feels that the evidence should be presented for 

both scenarios. 

Beth Swanstrom introduced herself as the owner of 7 Stearns Point Road and offered to 

answer any questions the ZBA has. Because the Town hired outside counsel, she felt it 

necessary to also hire an attorney to answer more pertinent questions. 

Patricia Moore, Esq., attorney for 7 Stearns Point Road, prepared a memorandum of law 

which analyzed all the definitions and the uses of the CO that is in place. It is her opinion 

that a special permit is not needed. A case law was presented (Assn. of Friends of 

Sagaponack v Zoning Bd. of Appeals of the Town of Southampton) which states that the 

Building Department is supposed to analyze if a special permit is required. In this case, the 

Building Department did not make a determination and sent it to the Zoning Board.  

Ms. Vail asked why this doesn’t constitute expansion or increase the degree of non-

conforming use. Ms. Moore explained that there is a CO for the single family use. The 

building itself is conforming. It meets all the setback requirements and there is no expansion 

of the non-conforming use. The Board cannot speculate on possible illegal uses for the 

expansion. The Code, under Alterations and Expansion, reads “a legal non-conforming 

building or structure may be altered or expanded without a special permit as long as it does 

not create or increase any new non-conformity.” 

Chairman Matz stated that it is pre-existing non-conforming, as the Code allows for 2 

bedroom bed & breakfast. The bed and breakfast, as it exists today is non-conforming use. 

Ms. Moore pointed out that the Examiner received floor plans and asked for detail beyond 

the normal pre-submission permits. The Examiner felt she couldn’t make this decision and 

sent it to the ZBA. 

Member DiOrio asked if the client would be willing to have a covenant in the deed stating 

that the 4 rooms will be used for B&B and the rest are for the residence. Ms. Moore stated 

that there is already a stipulation in place and, whether or not that stipulation is still binding, 

Ms. Swanstrom has been operating under it. Ms. Moore pointed out that the Shelter Island 

Code is not clear on these issues. 

Chairman Matz questioned if there are 7 bedrooms now, will the additional rooms expand 

the rentable space. 

Ms. Moore stated that the homeowner can do anything that any other homeowner can do 

because the Code has extensive provisions about who can rent a room under different 

scenarios. The homeowner is permitted by right, with no licensing, to rent to two lodgers in 

her home, as long as it is being operated in accordance with Shelter Island Code. The 

Shelter Island Code has essentially established that a B&B operator doesn’t give up their 

rights of being a Shelter Island homeowner but they have extra rights because they are 

allowed to rent under the B&B ordinance. It is a retroactively applied licensing requirement. 7 

Stearns Point Road can rent out 4 rooms as a B&B and 2 rooms as a homeowner, therefore, 

allowing 6 rooms to be rented concurrently. 

Chairman Matz asks if it is the intention to rent out rooms under both scenarios and Ms. 

Swanstrom answered “yes”. The owner lives downstairs but has a “homeowner’s suite” 

upstairs that she can rent as part of her personal residence. She rents under full compliance 

of the Shelter Island law. Ms. Moore shared the Shelter Island Short Term Rental Code with 

the ZBA. 

Town Attorney DeStefano asked that if the homeowner could not rent out these two rooms, 

would she still be seeking the addition. Ms. Swanstrom answered yes. The homeowner 



spoke as to that she would like to house her staff during the summertime as well, however, 

she mainly wants to expand her personal space. 

Attorney DeStefano brought up the issue of parking. Currently there are 14 zoned parking 

spaces, however with the addition there will be 7, which is also within code. Chairman Matz 

questioned whether 7 parking spaces accommodate the new addition sufficiently, however, 

that is not a ZBA issue. 

Ms. Swanstrom stated that she would like to have the additional space for her own use and 

is willing to modify in order to achieve it. Chair Matz asked if it was her intent to rent the 

bedrooms on the first floor either as the B&B or STR, which is clearly not allowed under the 

present ruling. Ms. Swantrom pointed out that they are part of the residence and she is 

entitled to rent them out under the STR rules. 

Member DiOrio pointed out that the law doesn’t specify what you are allowed to do, only 

what you are not allowed to do. 

Town Attorney DeStefano asked regarding the letters of support, if those neighbors were 

aware of the short-term rental situation. 

Ms. Swanstrom has spoken verbally to most of her neighbors and they are all fully aware. 

She has let them know she is not looking to change the zoning or the 4 bedrooms and that 

she is compliant. As long as the premises are owner occupied, she feels she is fully 

compliant with the rules. Ms. Moore agreed that she is operating within her rights. 

Christopher Kelley, Esq. has been retained by neighbors Jennie and Ron Adler who reside 

at 9 Shore Road, adjacent 7 Stearns Point Road. He also provided a memorandum of law 

and an affidavit from expert witness, Ms. Liquori. Mr. Kelley was involved in a case 25 years 

ago involving this very building when there was a proposal for expansion of the same 

building. The facts and zoning history are clearly laid out in a letter of May 2, 2018 from the 

Building Dept. There has been previous litigation and stipulation of settlement governing how 

many rooms can be rented, which is 4. This house has 7 bedrooms and 7 baths on an 

undersized lot. If this was a conforming situation, only 2 rooms would be allowed to be 

rented out, however, there is a pre-existing nonconforming accessory use allowing the rental 

of 4 bedrooms. There is a question of whether or not that pre-existing, non-conforming use 

still exists. Between 2005-2013 there was no license for a bed and breakfast. The Building 

Inspector says there is no evidence that the property was owner occupied. These facts are 

critical to show that it may be that there is no pre-existing nonconforming law because it was 

abandoned. Under the provision of the Town Code regarding discontinuance of pre-existing, 

nonconforming uses, “pre-existing, non-conforming use is deemed discontinued after 

stopped for one year”. It is the burden of proof of the applicant to establish that they have a 

pre-existing, nonconforming use that can be extended. The code provides that “if at any 

point the non-conforming use becomes a conforming use, it can’t be changed back to that 

non-conforming use”. The Board must determine whether there is a rental unit pre-existing 

use. The evidence from the Building Inspector shows there is not. 

In the letter sent to the Adlers from Ms. Swanstrom, it nowhere states that she is already 

renting 6 rooms. The proposal in the letter was that 4 rooms would continue to be rented out 

and the other 3 rooms would be for a full-time innkeeper and 2 cleaning people. It is 

acknowledgement of the misuse of the pre-existing use and a contravention of the 

stipulation. Staff people should be considered part of the bed and breakfast if they are given 

a room as part of their compensation. That is an exchange for their services, making it a 7 

room rental. The rules and specifications of a bed and breakfast are that the building has to 

be occupied by the owner during any period of time it is being used as a B&B. Having a staff 

person instead is not permitted, according to the code. The interpretation of the Code states 



you can only have 2 guests in your home and 2 staff people would constitute guests. The 

ZBA has the jurisdiction to review this as an extension of a non-conforming use, especially 

when there was testimony that the applicant is already renting 6 rooms and needs the new 

space to continue. Ms. Swanstrom stated in her letter that she is planning on providing 

housing for her staff which is just as illegal and invalid a reason for the expansion, as if she 

were renting out those additional rooms. The applicant is entitled to 2 bedrooms, not 4. If it is 

assumed that the stipulation is valid, they don’t have the right to put in more than 4 

bedrooms. If they want to expand the building, which will expand the business, a special 

permit will be needed and they must meet the criteria for granting such. There are not two 

different uses for the building, as the Code doesn’t permit 2 primary uses. The bed & 

breakfast is a permitted accessory business use, per the Shelter Island code. If the ZBA is 

going to review granting a special permit, it needs to be determined that the applicant has 

met the special permit criteria. The expert witness, Lisa Liquori, the former Planning Director 

of Town of East Hampton, has addressed this in her affidavit. 

Ms. Lisa Liquori, certified planner, has looked at the application to see if it met the special 

permit and specific criteria for a B&B and found at least 12 standards that they don’t meet 

which are described in detail in her affidavit. To summarize: 

1. With regard to owner occupancy, the owner must be on premises whenever there are 

guests. The new addition is in essence a separate building, therefore, the owner would not 

be living on the premises. 

2. The existing building has 7 bedrooms with 4 being for B&B use. In a letter to the Adlers, it 

is stated that the residential addition “will free up space for the B&B to provide sleeping and 

living quarters for an innkeeper and cleaning crew.” That expands the business use of the 

existing building. 

3. There are currently 14 gravel parking spaces. They will be displaced and there will be 8 

new spaces, one in the garage and 7 for the guests. Since there are being more than 4 

rooms rented out and the code provides that there must be 1 space per room. There are up 

to 7 rooms being rented plus 2 for single family residence so the code would require at least 

9 spaces. This doesn’t meet the code for the potential occupancy. The new parking will back 

into a right of way shared by other homes in the area and may present a safety hazard. 

4. It is overcrowding the undersized lot which is approximately 27,000 sq. ft. when minimum 

lot size is 40,000 sq. ft. It already has a pre-existing non-conforming business and now it is 

being proposed to add more bedrooms and square footage. The total potential occupancy 

could be 19 people, which has environmental and residential character impacts. This will 

displace the land that is now open and buffers the business use from the adjoining 

neighbors. Instead you will have a 2 story structure including a basement, deck and a 2,000 

gallon septic and leaching pools. 

5. Environmental impacts including nitrogen pollution from cesspools and septic systems 

have been identified as the largest single cause of degraded water quality. Nitrogen loading 

increasing in proportion to the number of people living on a property. A new larger septic 

system is proposed but it is a conventional system which is not designed to remove nitrogen. 

The subject property is close to groundwater and partially in the watershed of the West Neck 

Bay. 

Ms. Liquori states, “In conclusion, there are many areas where this proposal does not meet 

the standards and I recommend it to be denied.” 

Mr. Kelley requests that the ZBA looks at the context of this application and deny this 

application and that no more than 4 bedrooms will be allowed to be rented out, including 

housing for staff. 



Member Krekeler asked if Mr. Kelley’s position is that the expansion of the 2 additional 

rooms, even under a valid code section, would expand the non-conformity. 

Atty. Kelly replied that it would due to the stated intention of the applicant. The reason this 

extra space is needed is to fully utilize those extra bedrooms. 

Member Krekeler asked if the renting under the STR laws constitute an expansion of the 

non-conforming use. 

Mr. Kelley replied that is was, due to the stated intention of the applicant, it is an illegal 

expansion under the stipulation. 

Member DiOrio asked where or when was the use abandoned after the stipulation. 

Mr. Kelley replied that between 2005 and 2013, the Building Dept. says that there was no 

license to rent rooms. 

Member DiOrio disagreed stating that there was no licensing and he knows personally that 

rooms were rented there during that era. 

Mr. Kelley’s replied that it is the burden of proof of the applicant to prove that. 

Chairman Matz asked that if the Board finds the use of the premises using 4 bedrooms plus 

2 bedrooms that the notice needs to be resubmitted. 

Atty Kelley said no because everyone knows what the issues are but will defer to counsel. 

Chairman Matz asked if Ms. Moore would like to keep this matter open and prepare a 

rebuttal. Ms. Moore stated that Ms. Swanstrom insisted on a certificate of compliance for the 

4 bedroom B&B to get assurance from the town that in fact that was the legal use. The 

abandonment is not a legal argument. The B&B has been running under the stipulation and 

has been owner occupied, in compliance with the laws. This is a permitted use. If the ZBA 

decides a special permit is needed, then a special permit argument will be submitted. 

Chairman Matz replied that he felt a special permit will be needed. 

Ms. Moore stated that usually the Building Department determines if a special permit is 

required. 

Ms. Vail stated that this can be done by closing the hearing and leaving the record open for 

the written submissions and make a decision as to whether a special permit is required and 

resubmit or the matter can be adjourned and come back and in the meantime, the ZBA will 

make the determination. Ms. Moore requested leaving the matter open until it is determined 

if a special permit is required. 

Chairman Matz said that the testimony from Mr.Kelley suggests that a special permit is 

required. 

Andrea Caccesse came forward to ask for a clarification of the term “on premises”. 

Chairman Matz stated that “that is a good question.” 

Hearing was left open. 

 

Submitted, 

Jane Roberts 

 

Ward 

Clerk read the legal notice and the correspondence. Mr. Timothy Dalton submitted a letter 

stating that he is abroad and unable to attend the hearing, therefore he is requesting that the 

hearing will be left open until August. He also doesn’t believe that the mailing and posting 

requirements were fulfilled. 

Mary Ward was presenting for herself. She stated that she is a licensed architect and 

explained that the pool and garage can be where they are as long as they do not use the 

right of way. She added that these structures are conforming, but the right of way is non-



conforming. If they use the right of way it turns the part of the property into front yard, and 

they intruse with the front yard setbacks. The applicant wishes to protect the existing 

landscape. She also explained that she lives in Illinois most of the time and wants to store 

her car in the garage. She stated that the house was built in 1803 and is non-conforming to 

the North lot line. She presented that one part of the roof is higher than the other and they 

would like to level it with the taller part. 

Member DiOrio pointed out that there is a space to put all structures in the conforming area. 

Ms.Ward stated that 10.000 sq. ft. house could be built in the middle of the yard. 

Chairman Matz questioned the location of the proposed pool. The applicant explained that 

the septic system is in the way.  

Chairman Matz asked about the garage and Ms.Ward explained that the garage is 

conditioned with HVAC unit on the west side, she is requesting that the loft would be a 

sleeping structure and added that there is a plumbing at the garage, however she hasn’t 

decided where they will place a septic system yet, but they will decide accordingly with the 

approved permits. 

Hearing was left open, unless Mr.Dalton withdraw his request with a written note. 

 

Pribor 

Clerk read the legal notice and the correspondence. ZBA received letter of support from the 

neighbor Kathryn Costello and SIHPOC. 

Ian McDonald was presenting for the applicant. He stated that the house was built between 

1890-1900 and the current owner purchased the house in 2000. He explained that there is 

absolutely no building envelope on the property that this is an extremely small lot with the 

house that has been there for over a century. He added that the house is in need of 

renovation, the windows are rotting, applicant wishes to add dorm room on the first floor, 

remove part of the porch and add covered roof over the patio door. 

He stated that the house went through the extensive renovation in 2002-2003. In 2010 the 

building inspector inspected the property and issued two Certificates of Occupancy and 

Certificate of Compliance. He pointed out that COs and permits quite often don’t match - 

neither CO nor COC shows outdoor shower, AC compressors or bluestone patio. He 

described that there is a big hedge along the road (ferry line) and none of this is detriment to 

the neighborhood. 

The applicant seeks partial relief of the application fees. Mr. McDonald stated that if the 

owner of the property does anything illegal they must spend thousands of dollars in fines. 

However, if the Town makes a mistake the financial burden is still on the applicant’s side and 

he questioned whether this does seem just. 

Chairman Matz asked whether the proposed entry porch is new. Mr. McDonald stated that it 

is, however, they decided to add it only because the application had to go to ZBA. If the 

permit was issued without ZBA variances the applicant wouldn’t add this element.  

Chairman Matz asked if there is a survey of the property from the period after the renovation. 

Mr. McDonald stated that there is only a survey from 2000 and 2018. 

Hearing was closed, except for the written correspondence. 

 

8 Wesley 

Clerk read the legal notice and the correspondence. David Haskell and Esteban Arboleda, 

Peter and Jean Pettibone,Deborah and Carleton Endemann, David J. Cohen and SIHPOC 

sent the letters opposing the application. 



Matt Sherman was presenting for the applicant. Applicant is requesting a renovation and the 

addition to the existing structure. He stated that many letters reason out that this issue is 

self-created. Mr. Sherman believes that most of the ZBA applications are self-created, that it 

is only natural that the owner wishes to improve the property. 

He presented that most of the addition is in the building envelope and that the first floor 

bathroom is ADA accessible. He explained that 8 Wesley property is neighboring to the 

Spring Garden Avenue by what used to be an alleyway, which means that the Heights itself 

is the neighbor. 

Mr. Sherman stated that the SFLA is not out of proportion as neighbors suggest; right now it 

is 1774 sq. ft. which is 19% of the lot size. With the proposed work it will be 29%. He stated 

that the neighboring properties have following lot coverage: “Endemans 29%, Pettibones 

39%, Mulligans 26%, and others has 35% and 30%, etc.” He stated that the lot coverage 

including garage is 30% and he realizes that it is more than surrounding neighbors, but not 

out of proportion. He understands that this is a scary change for the neighborhood, however 

46% of the building will be compliant and neighboring properties are much less compliant. 

Mr. Sherman added that this is a substantial renovation but it is definitely in the harmony 

with the neighborhood. He explained that the house is under construction right now, since 

the owners have several permits that did not require ZBA approval. 

Member DiOrio asked whether the owners need ADA access. 

Mr. Sherman explained that the owners are looking into the future and they anticipate to be 

in need of the ADA access. He added that the SIHPOC argued that the bathroom is almost 

as big as the bedroom, but this is only because the bedroom is relatively small and the ADA 

bathroom needs turning points. 

Mr. Sherman stated that the AC units will be relocated by the garage as neighbors 

suggested and there will be no noise impact, since there is a parking lot next to the garage. 

Mr. Sherman presented the Guidelines for treatment of the historic properties, which 

recommend to use the same materials, forms, color range, etc., but not to duplicate what’s 

existing, rather complement the existing structure. He compared the applicant’s proposal to 

the Haven’s house, where Shelter Island Historical Society is building an addition that is not 

identical to the existing structure. 

Chairman Matz asked if the applicant propose a driveway to the garage. Mr. Sherman said 

that he doesn’t and the parking is on street like most of the Heights properties. 

Chairman Matz asked whether the applicant would commit to a construction deadline on 

May 15, 2019. Mr. Sherman estimated 6 months for the construction, however he did not 

want to commit without the owners approval. 

Member DiOrio asked why the proposed addition is not completely in the building envelope. 

Mr. Sherman explained that the current proposal adds to the flow of the building, also if the 

structure would be closer to the road it would be more obtrusive and bigger detriment to the 

neighborhood and from architectural point that wouldn’t make sense. 

Member Krekeler asked whether the outdoor shower will be relocated. Mr. Sherman 

answered that it will not, and also generator won’t be relocated. He added that the oil tank 

has been removed already. 

Member Johnston asked about the roof run off. Mr. Sherman stated that they will install 

couple of drywells. 

Chairman Matz asked if the number of bedrooms will change. Mr. Sherman stated that in 

fact the number is reduced from 4 to 3. 



Chairman asked about the possibility to create an off street parking. Mr. Sherman explained 

that they do not want to remove more vegetation but they can look at it. Stella Lagudis from 

SIHPOC agreed that off street parking would be helpful. 

Ms. Lagudis presented that the SIHPOC Property and Road Committee and Historic 

Committee looked at this application and it brought very lively discussion. She stated that the 

addition is overpowering and it is 42% larger than the rest of the homes on the Wesley Ave. 

She stated that the biggest house in the neighborhood is Pettibones’ with little over 2800 sq. 

ft. The addition will increase non-conforming footage 30%. She expressed that she 

understands ADA bathroom needs, but 177 sq. ft. is huge for a Victorian house. She stated 

that the owners own two more properties in the Heights and they know the nature of the 

neighborhood. She added that previously people asked for even bigger additions, but ZBA 

“send them back to the drawing board.” She explained that the aesthetics shouldn't be a 

base of the decision, since it is a subjective view. However, SIHPOC is very supportive of 

putting the time frame on the renovation. 

Member Colligan pointed out that the family room has dimensions 22x17 ft. She asked 

whether there is a way to downsize. Mr. Sherman stated that he can ask the applicant. 

Mr. Badger stated that “nothing even close to this you can see in the neighborhood.” 

Member Krekeler asked whether he means size or architectural point. Mr.Badger replied that 

both. He stated that the Pettibones’ house is pre-existing, but this is totally out of character. 

Chairman Matz requested submission of the floor plan showing building envelope, 

consideration of the off-street parking and possible downsizing of the patios.  

Hearing was left open. 

 

2 Bay Avenue 

Clerk read the legal notice and the correspondence. William Packard, Kay and Paul 

Hymowitz and Caryn R. Leland sent the letters opposing the application. 

Robert Fischette was presenting for the applicant, Alexander Baranovich- architect of the 

project and Matt Sherman- engineer, both offered explanatory comments. 

Mr. Fischette stated that the property is shallow and even though the applicant wanted to 

preserve the property it wasn’t feasible for them and they might potentially move existing 

house to the different property. 

Member Coolingan asked why it wasn’t feasible to preserve the house as it is. 

Mr. Baranovich answered that the foundation would have to be taken out. 

Mr. Fischette stated that the applicant is seeking front yard variances like most wetlands 

properties. He added that it is only three bedroom house and he doesn’t feel that the 

applicant is overdoing it. He explained that the immediate houses and two new houses in the 

neighborhood - 7 and 9 Montclair Avenue have very similar set up. He stated that this is not 

a renovation but a total rebuild of the house. He also stated that many variance dimensions 

were not accurate in the denial letter and that they are not expanding non-conforming 

structure, they are starting new. He clarified that they are not seeking height variance and 

the new house will have no environmental impact. He stated that they are expanding the 

existing footprint only a relatively little amount. He also mentioned that they tried to work with 

the Building Department and this is a third version of the denial letter. 

Chairman Matz stated that this is more than 50% renovations and asked what the building 

envelope is. The applicant’s architect Mr. Baranovich did not know, however he stated it 

would be only a sliver. Member DiOrio asked to submit this information. Mr. Sherman stated 

that they have this information and have submitted it as a part of the Wetlands application to 

the Town Board and he will follow up and submit this to ZBA as well. 



Chairman Matz asked if the new foundation is located the same distance from the wetlands. 

Mr. Baranovich stated that it is further, since they are proposing to pick up the existing 

foundation and move it 2 ft. from the wetlands. 

Chairman Matz asked about the shed and Mr. Baranovich replied that it will be removed. 

Chairman Matz pointed out that there is only one AC unit. Mr. Baranovich clarified that they 

will probably put one more next to the pool. Chairman asked to submit this in plans before 

continuation. 

Member DiOrio stated that it would be helpful to submit plans where the board can see all 

dimensions of the existing house, not only the proposed. He also added that two new big 

houses in the neighborhood did not need a ZBA approval. 

Mr. Fischette stated that he was referring more to the configuration of the neighboring 

properties - houses with garages next to them. 

Chairman Matz asked about the location of the septic system. Mr. Sherman stated that they 

have an application at the SCDH for a nitrogen reducing septic system; it is located by the 

Simpson Avenue right now. 

Member Johnston pointed out that the plans don’t show dry wells and roof runoff. 

Member Colligan asked how many bedrooms is in the existing house. Mr. Baranovich stated 

3, which was rejected by the audience and neighbors stated that it has 5. Mr. Baranovich 

stated that he was inside of the house and two out of five rooms are not used as bedrooms. 

He added that proposed house has 3 bedrooms only and they are not requesting living 

quarters above garage, only studio. 

Chairman Matz asked if they are going to install AC unit in the garage. Mr. Baranovich stated 

that only portion of the garage will be air conditioned and that the part for the cars will have 

an emergency heaters. 

Building Permit Examiner Beard Raymond was questioning the height of the house, stating 

that the building permit will require elevation certificate and if the building is over 35 ft. at any 

point, CO will not be issued. Mr. Baranovich clarified that the proposed structure is within 35 

ft. 

Mrs. Beard Raymond stated that according the NYS law the pool must have a fence. She 

questioned whether the lattice wall is considered a fence or is it part of the structure. She 

stated if it is a fence it can be only 4 ft. tall in the front yard. Member DiOrio stated that the 

lattice wall will obscure the view. Chairman Matz asked to submit dimensions of the lattice 

wall. 

Mr. Robert Fitzpatrick is an immediate neighbor that bought his house in 1995. He stated 

that it had a termite damage and they had to tear it down and also asked for the variance, 

however, they have stayed in the footprint of the existing house as did his neighbor 

Hymowitz. He stated that he likes the new owners, but they never came forth to show them 

what they are proposing, even though they promised they would. He believes that the house 

is out of proportion, almost doubling the size is making the renovation substantial and 

proposed is inconsistent with the neighborhood. He added that the quality of the aquifer is 

downgrading and he noticed that the pool is being proposed without cistern. He is concern 

that the water will come from the well and also pointed out that the entire property has been 

stripped of the trees. He is concern also about the noise element, since the HVAC and 

generator is moved closer to his property, while it can be relocated to the other side of the 

property, near to the town landing, where it will impact no one. He urged the board to deny 

this application. 

Chairman Matz clarified that the board cannot regulate the trees on the property, which Mr. 

Fitzpatrick understands. 



Mr. Jon Otis owns the house across the street from the applicant’s property. He stated that 

he is a professor of design and understands the architecture and design. He believes that 

the proposed structure is out of scale and out of proportion and they will be looking basically 

at the wall. He is completely opposed to the application, stating that Montclair Colony is 

humble and delicate neighborhood. He added that he is not against new neighbors, nor 

against new house, but within the footprint. 

Ms. Annita Greenbaum-Brush stated that they had a quiet small scale neighborhood until 

recently and she is very concern about aquifer; she stated that the plans are showing 3 

dishwashers. She added that this house has a room in the basement that can be used as a 

4th bedroom, it also has a media room which can also be used as a bedroom. She asked 

the board whether it makes sense to put a massive house on the lot that is not scaled for it. 

Ms. Barbara Warren stated that she met the owners, however she received the notice late 

and they did not share the plans. Chairman Matz requested that the applicant’s attorney will 

re-notice all neighbors again. Ms. Warren stated that she counted 7 bathrooms in the 

proposed house and the pool house also has possible sleeping area. She explained that the 

original house had 5-6 bedrooms, but what is proposed is too much. She clarified that she 

would not oppose the application if it would be within the footprint, but the owners want to fill 

up the lot side to side. 

Howard Johansen lives at 4 Gibbs Avenue. He stated that two new big houses did not 

require variance even though they are over 4000 sq. ft., however this house is already non-

conforming. He added that the neighborhood already suffered from overwhelming 

construction time. He stated that the proposed construction will have a major environmental 

impact, since the Montclair Colony has fragile aquifer and only 9 feet to the water line. The 

applicant seeks to put foundation 8 ft. into the ground. He added that the applicant bought 

the wrong piece of the property. 

Chairman Matz stated that the board cannot judge the wetlands issue.  

Member DiOrio clarified that even if the applicant keeps the house in the same footprint, 

project would still require variance. 

Mr. Johansen stated that he understands, but is hoping that the ZBA will deny this 

application. 

Mr. Reynold Renault lives on 44 South Menantic Road. He stated that the lot is small for the 

proposed house and the applicant should stay within the footprint of the existing house. He 

stated that the owners bought a wrong lot and they should put it up for sale and get a 

different lot if they are looking for such a massive structure. He stated that there is “no way 

that anyone would ever get a height variance.” He added that he supports development, but 

this is a wrong lot for this particular development. 

Kathryn Cunningham stated that she is a president of the Menantic Peninsula Association. 

She stated that the topic of the large houses came up at one of the meetings, and the 

association recommended to address the concern if necessary. She added that she lives 

around the block and this neighborhood has small houses. She questioned why to move the 

foundation. 

Mr.Baranovich stated that they want to mitigate the wetlands. Chairman Matz stated that 

they will eventually need a foundation study from the structural engineer. 

Diane Barnes Otis lives across the street from the applicant. She stated that they like 

existing house. She added that the proposed house is 7 ft. higher and “with 3 dishwashers 

the neighbors, obviously, are going to host parties.” She is concern about where the waste 

will go. She also clarified that she would support the application if it would be in scale with 

the lot. 



 

Hearing was left open. 

 

Closed meeting at 11:46 PM. 

Next hearing – August 22, 2018 

Next work session – August 15, 2018 

 

  

Submitted, 

Kristina Martin Majdisova 

Clerk to ZBA 


